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 1.  TIME:  9:00   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS. MARK UMEDA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY MARK Y. UMEDA 
* TENTATIVE RULING: * 
 
Introduction 

Decedent Richard Houghton (“Decedent”) executed the Richard W. Houghton Family Trust on 
November 21, 2007, which he subsequently amended three times (collectively, “the Trust”).  
The Decedent executed the Third Amendment on November 13, 2015, approximately one year 
before he died on December 23, 2016.  Co-defendants Mr. Umeda and Luis Carrillo 
(collectively, “Co-defendants” or “Cotrustees”) are the Cotrustees of the Trust pursuant to the 
Third Amendment.  The papers submitted show that Mr. Umeda drafted the estate plan for 
Decedent, and Luis Carrillo was the decedent’s caregiver, lifelong friend, and real property 
manager.   

Decedent’s son, Plaintiff Donald Houghton (intending no disrespect and for clarity, “Donald”), 
alleges that the Third Amendment should be invalidated and that Mr. Umeda and Mr. Carrillo 
committed wrongdoing against Decedent.  The Cotrustees contend that the Third Amendment to 
the Trust is valid, and that Donald’s Complaint lacks merit.   

The Cotrustees each moved separately for summary judgment or, in the alternative, for 
summary adjudication.  They based their motions on the same legal grounds.  They requested 
the Court take judicial notice of the records on file in this action, including the evidence each 
other submitted in support of their respective motions.  The causes of action against them arise 
from the same facts and circumstances.  Accordingly, the Court has considered all of the papers 
submitted and will apply its ruling in a substantially similar fashion to both motions, unless 
otherwise noted.  

The Cotrustees’ motions for summary judgment are denied because the papers submitted show 
that there is a triable issue of material fact as to at least one cause of action alleged in the 
Complaint.  (Code Civ. Proc., § 437c, subd. (c).)  The Cotrustees’ motions for summary 
adjudication are granted in part and denied in part because there is no merit as to one or more 
causes of action or claims for damages.  (Code Civ. Proc., § 437c, subd. (f).)   

Mr. Umeda’s motion for summary adjudication is denied on the following causes of action: (1) to 
set aside trust amendment due to incapacity; and (4) intentional interference with expected 
inheritance.  

Mr. Umeda’s motion for summary adjudication is granted on the following causes of action: (2) 
to set aside trust amendment due to undue influence; (3) to set aside trust amendment due to 
fraud; (5) financial elder abuse; and (6) to overturn a prohibited action.  

Mr. Carrillo’s motion for summary adjudication is denied on the following causes of action: (1) to 
set aside trust amendment due to incapacity; (2) to set aside trust amendment due to undue 
influence; (3) to set aside trust amendment due to fraud; and (4) intentional interference with 
expected inheritance.  
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Mr. Carrillo’s motion for summary adjudication is granted on the following causes of action: (5) 
financial elder abuse; and (6) to overturn a prohibited action.  

FIRST CAUSE OF ACTION: TO SET ASIDE TRUST AMENDMENT ON THE BASIS OF 
INCAPACITY 

Donald contends that the Decedent lacked sufficient mental capacity to execute the Third 
Amendment, and on that basis, that the Court should set it aside.  The Cotrustees move for 
summary adjudication on the ground that there is no evidence of a cognitive deficit which 
prevented Richard from understanding and appreciating the consequences of his actions when 
he executed the Third Amendment to the Trust, and that Donald has not met his burden to rebut 
the presumption of capacity. 

Capacity to execute a trust amendment is measured on a sliding-scale standard.  For more 
complex trust amendments, courts apply the higher standard of contractual capacity pursuant to 
Andersen v. Hunt (2011) 196 Cal.App.4th 722, 731, as confirmed by Lintz v. Lintz (2014) 222 
Cal.App.4th 1346, 1352–1353.  (See also, In re Marriage of Greenway (2013) 217 Cal.App.4th 
628, 639.)  For simpler trust amendments, courts apply the lower standard of testamentary 
capacity pursuant to the statutes for execution of wills located at Probate Code section 6100.5. 

The law presumes that all persons have the capacity to make decisions and be responsible for 
their acts or decisions.  (Prob. Code, § 810, subd. (a).)  The presumption, however, is 
rebuttable.  (Id.; see also Evid. Code, § 600 et seq.)  The court may determine that a person is 
of unsound mind or lacks the capacity to make a decision or do a certain act, such as executing 
a trust amendment, when there is evidence of a deficit in even one of the enumerated mental 
functions and that deficit correlates with the decision or acts in question.  (Prob. Code, § 811, 
subd. (a).)  The court may consider such factors and deficits pursuant to the principles set forth 
in Probate Code sections 810 through 812. 

Donald has put forth sufficient evidence to rebut the presumption that the Decedent had 
capacity to execute the Third Amendment.  (See Prob. Code, §§ 810–812.)  Accordingly, there 
are facts in the papers submitted that create a triable issue of material fact as to whether the 
Decedent lacked capacity to execute the Third Amendment.  (Code Civ. Proc., § 473c, subds. 
(o)(1), (p)(2).)  The Cotrustees have not met their respective burdens to show that the cause of 
action has no merit.  (Id.) 

Some evidence and testimony show that Decedent may have exhibited physical and mental 
decline which affected his estate planning or made him vulnerable.  (See Declaration of Heather 
T.F. Maslowski, Esq. in support of Mr. Umeda’s MSJ (August 17, 2018) (“Decl. Maslowski”), 
Exhibit (“Ex.”) H [Deposition (“Depo.”) of Donald, pp. 54, 79]; see also Declaration of Nancy 
Hoffman (October 30, 2018), p. 7; see also Declaration of James F. DeMartini in opposition to 
Mr. Umeda’s MSJ (October 30, 2018) (“Decl. DeMartini”)*, Ex. A [Depo. Donald, pp. 43, 53-56, 
79], Ex. C [Depo. Littlefair, pp. 30-31]; see also Declaration of Terry A. Duree (October 30, 
2018), p. 2**].)  Nevertheless, other evidence and testimony show that although the Decedent 
had some problems due to his age, he did not exhibit a decline in his mental capacity.  (See 
Decl. Maslowski, Ex. I [Depo. Umeda, pp. 29, 44], Ex. K [Windsor Vallejo Care Center records, 
pp. 310, 313, 315, 318, 322, 267-268]; see also Decl. DeMartini, Ex. B [Depo. Carrillo, pp. 26-
29].)   
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(*Note: The Declaration of James F. DeMartini in opposition to Mr. Umeda’s MSJ (October 30, 
2018) contains the same Exhibits A through D as the Declaration of James F. DeMartini in 
opposition to Mr. Carrillo’s MSJ (October 30, 2018).  For brevity, the Court thus refers to such 
exhibits only in relation to Mr. DeMartini’s Declaration in opposition to Mr. Umeda’s MSJ.  Note 
also, that Exhibits E and F are the same, however, their order is inverted on each of the 
declarations (E on one is F on the other, and vice versa).) 

(**Note: On November 9, 2018, Mr. Carrillo filed an objection to the Declaration of Terry A. 
Duree on the basis of attorney-client privilege.  Messrs. Umeda and Carrillo also filed a joint 
motion for a protective order against Mr. Duree’s testimony on the same basis.  On July 17, 
2019, the Court denied the motion for a protective order.  Thus, the Court overrules the 
objections to Mr. Duree testifying in the proceedings, but reserves the right to make rulings on 
specific testimony as may be further objected in the proceedings.) 

Donald contends that, had the Decedent been of right mind, he would not have disinherited him 
or removed him as successor trustee, nor done the same to other members of their family.  
Donald testified that his father’s testamentary intent was always clear that the Trust estate 
would go to Donald.  (See Decl. DeMartini, Ex. A [Depo. Donald, pp. 80, 84].)  Some evidence 
shows that the Decedent had a good relationship with Donald.  (See Declaration of Heather T.F. 
Maslowski, Esq., Ex. J [Kaiser Permanente records, pp. 621-622]; see also Decl. DeMartini, Ex. 
A [Depo. Donald, pp. 15-16, 49], Ex. B [Depo. Carrillo, p. 32].)   

Other witnesses, however, testified that the Decedent was headstrong in doing what he wanted 
generally, and in forming and communicating a different testamentary intent.  (See Decl. 
Maslowski, Ex. G [Depo. Littlefair, pp. 57-58], Ex. I [Depo. Umeda, pp. 30, 33, 40, 69, 70].)  
Some evidence and testimony show that the Decedent had a strained relationship with some 
friends and family members, and he did not believe that they would manage his properties as he 
wanted after he died.  (See Decl. Maslowski, Ex. G [Depo. Littlefair p. 28], Ex. H [Depo. Donald, 
p. 29], Ex. I [Depo. Umeda, pp. 17, 25, 27-28, 43, 64]; Ex. J [Kaiser Permanente records, p. 
621], Ex. N [Depo. Carrillo, pp. 46-47]; see also Decl. DeMartini, Ex. A [Depo. Donald, p. 29], 
Ex. C [Depo. Littlefair, p. 28], Ex. E [Depo. Umeda, p. 25].)  Thus, some witnesses testified that 
the Decedent purposefully chose Mr. Umeda and Mr. Carrillo to act as Cotrustees in lieu of 
other persons such as family members.  (See Decl. Maslowski, Ex. I [Depo. Umeda, pp. 45-46]; 
see also Decl. DeMartini, Ex. E [Depo. Umeda, p. 33].) 

The Court, accordingly, denies Mr. Umeda’s and Mr. Carrillo’s motions for summary adjudication 
on the first cause of action because a triable issue of material fact exists as to whether the Third 
Amendment is valid due to Decedent’s capacity upon execution. 

SECOND CAUSE OF ACTION: TO SET ASIDE TRUST AMENDMENT ON THE BASIS OF 
UNDUE INFLUENCE 

Donald contends that Mr. Umeda and Mr. Carrillo unduly influenced Decedent to execute the 
Third Amendment, and on that basis, that the Court should set it aside.  The Cotrustees each 
move for summary adjudication on the ground that Donald has failed to establish the elements 
of the claim, and thus, no triable issues of material fact support Donald’s contention that either 
of the Cotrustees unduly influenced the Decedent in procuring the Third Amendment.  (Code 
Civ. Proc., § 473c, subd. (p)(2).)   
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California has three definitions of undue influence: (1) “excessive persuasion that causes 
another person to act or refrain from acting by overcoming that person’s free will and results in 
an inequity,” taking into account enumerated considerations (Prob. Code § 86; Welf. & Inst. 
Code, § 15610.70, subd. (a)); (2) taking an unfair advantage over another by the use of 
authority and confidence, weakness of mind, or necessities or distress (Civ. Code, § 1575); or 
(3) the exercise of acts by which the mind of another is subjugated to the will of the person 
operating upon it, or where “extraordinary and abnormal pressure subverts independent free will 
and diverts it from its natural course in accordance with the dictates of another person” (See 
Rice v. Clarke (2002) 28 Cal.4th 89, 96; Estate of Ricks (1911) 160 Cal. 467, 480; Estate of 
Sarabia (1990) 221 Cal.App.3d 599, 605.)  Undue influence may be established by 
circumstantial evidence because “‘Direct evidence . . . is rarely obtainable.’”  (See Lintz v. Lintz 
(2014) 222 Cal.App.4th 1346, 1355 (quoting Estate of Hannam (1951) 106 Cal.App.2d 782, 
786).)  

The disputed facts as stated in relation to the First Cause of Action, supra, also apply to the 
second cause of action for undue influence.  Moreover, Donald contends that Mr. Carrillo told 
the Decedent that “your son stole from you.  Your son wants to put you in the hospital,” causing 
tension between the Decedent and his son.  (See Decl. DeMartini, Ex. A [Depo. Donald, p. 49].)   
Donald also testified that Mr. Carrillo isolated the Decedent from his friends.  (See Decl. 
DeMartini, Ex. A [Depo. Donald, pp. 76-77].) 

Donald testified that Mr. Carrillo accused him of taking approximately $380,000 from the 
Decedent, and that this in turn caused the Decedent to believe that Donald was stealing money 
from him which resulted in Decedent changing distributions to Donald in the Third Amendment.  
(See Decl. DeMartini, Ex. A [Depo. Donald, pp. 60-61]; see also Decl. Maslowski, Ex. N [Depo. 
Carrillo, pp. 43-46].)  Although Mr. Carrillo testified that the whereabouts of such funds were 
since resolved, he has not put forth evidence that the approximately $380,000 that was 
questioned did not affect the Decedent’s decision to execute the Third Amendment.  Thus, there 
are direct and circumstantial facts in the papers submitted to create a triable issue of material 
fact as to whether Mr. Carrillo exerted undue influence upon the Decedent that influenced him to 
execute the Third Amendment.  (Ibid.) 

The disputed facts establish only a triable issue that Mr. Carrillo may have unduly influenced the 
Decedent to execute the Third Amendment unfavorably towards Donald.  The facts do not 
show, however, that Mr. Umeda, the estate planning attorney, committed any excessive 
persuasion to influence the Decedent’s testamentary intent or decision in drafting the estate 
plan as directed. 

The Court thus grants Mr. Umeda’s motion for summary adjudication on the second cause of 
action for undue influence.  (Code Civ. Proc., § 473c, subds. (o)(1), (p)(2).)  The Court thus 
denies Mr. Carrillo’s motion for summary adjudication on this cause of action.  (Code Civ. Proc., 
§ 473c, subds. (o)(1), (p)(2).)   

THIRD CAUSE OF ACTION: TO SET ASIDE TRUST AMENDMENT ON THE BASIS OF 
FRAUD 

Donald contends that Mr. Carrillo made false statements that caused Decedent to execute the 
Third Amendment, and on that basis, that the Court should set it aside.   
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Because Donald alleges facts in support of the cause of action for fraud only against Mr. 
Carrillo, and no evidence suggests that Mr. Umeda may have obtained the Third Amendment of 
the Trust by fraud, the Court grants Mr. Umeda’s motion for summary adjudication on this cause 
of action.  (Code Civ. Proc., § 473c, subds. (o)(1), (p)(2).)   

Mr. Carrillo moves for summary adjudication on the ground that the cause of action has no merit 
because the element of causation cannot be established.  (Code Civ. Proc., § 437c, subd. 
(p)(2).)  The burden thus shifts to Donald to show that a triable issue of one or more material 
facts exists as to the cause of action.  Donald “shall not rely upon the allegations or denials of 
[his] pleadings to show that a triable issue of material fact exists but, instead, shall set forth the 
specific facts showing that a triable issue of material fact exists as to the cause of action . . . .”  
(Id.) 

“Fraud, defining it generally, consists of false statements or false pretenses, or the employment 
of any trick or device or means of deception for the purpose of defrauding another.”  (Estate of 
Ricks (1911) 160 Cal. 467, 480.)  Fraud is either actual or constructive.  (Civ. Code, §§ 1571–
1573.)  Actual fraud consists in: (1) the suggestion, as a fact, of that which is not true, by one 
who does not believe it to be true; (2) the positive assertion, in a manner not warranted by the 
information of the person making it, of that which is not true, though he believes it to be true; (3) 
the suppression of that which is true, by one having knowledge or belief of the fact; (4) a 
promise made without any intention of performing it; or, (5) any other act fitted to deceive.  (Civ. 
Code, § 1572, subds. (1)–(5).)   

Constructive fraud consists in one of two ways.  First, it is any breach of duty which, without an 
actually fraudulent intent, gains an advantage to the person in fault, or anyone claiming under 
him, by misleading another to his prejudice, or to the prejudice of anyone claiming under him.  
(Civ. Code, § 1573, subd. (1).)  Alternatively, it is any such act or omission as the law specially 
declares to be fraudulent, without respect to actual fraud.  (Civ. Code, § 1573, subd. (2).) 

The disputed facts as stated in relation to the second cause of action, supra, also apply to the 
third cause of action for fraud.  Although Donald has failed to show evidence of the elements of 
intent that would amount to a claim for actual fraud, no such showing is required for constructive 
fraud.  (See Civ. Code, §§ 1571–1573.)  The missing check in the amount of approximately 
$300,000 to $380,000 may have misled the Decedent to cause him to execute the Third 
Amendment unfavorably toward Donald, and thus, there is a triable issue of fact on the cause of 
action for fraud.  Mr. Carrillo, therefore, has not met his burden to show that one or more 
elements of the cause of action for fraud cannot be established or that there is a complete 
defense to the cause of action.  (Code Civ. Proc., § 473c, subd. (p)(2).)   

Accordingly, the court denies Mr. Carrillo’s motion for summary adjudication as to the third 
cause of action for fraud. 

FOURTH CAUSE OF ACTION: INTENTIONAL INTERFERENCE WITH EXPECTED 
INHERITANCE 

Donald contends that Mr. Umeda and Mr. Carrillo intentionally interfered with Donald’s expected 
inheritance.  The Cotrustees each move for summary adjudication of the cause of action on the 
ground that no triable issue of material fact exists.  (Code Civ. Proc., § 473c, subd. (p)(2).)   
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Intentional interference with expected inheritance (“IIEI”) is defined as, “One who by fraud, 
duress, or other tortious means intentionally prevents another from receiving from a third person 
an inheritance or gift that he would otherwise have received is subject to liability to the other for 
loss of the inheritance or gift.”  (Rest.2d Torts, § 774B.)  IIEI has five elements: (1) claimant had 
an expectancy of an inheritance; (2) the bequest or devise would have been in effect at the time 
of the testator’s death but for the interference, i.e., causation; (3) the interferor had knowledge of 
the claimant’s expectancy of inheritance and took deliberate action to interfere with it, i.e., intent; 
(4) the interference was conducted by independently tortious means; and (5) claimant was 
damaged by the interference.  (Beckwith v. Dahl (2012) 205 Cal.App.4th 1039, 1057.)  The 
beneficiary is not directly defrauded or unduly influenced, but the testator is.  (Id. at 1058.)  A 
moving party’s independent tortious conduct must have induced or caused the testator to take 
some action that deprives the claimant of his expected inheritance.  (Id.)  “[T]he only plaintiffs 
who will be able to utilize the tort are those who lack an adequate probate remedy because of 
the interference of another.”  (Id. at 1052.) 

There is a question as to whether Donald can establish the first element, that he had an 
expectancy of an inheritance.  The Court thus focuses on that issue. 

The Third Amendment states that the Decedent created the Trust for his own benefit and for the 
benefit of beneficiaries to be determined by Mr. Umeda and Mr. Carrillo, acting in their fiduciary 
capacities as Cotrustees. (See Complaint, Ex. A, Art. 6 ¶ 1, Ex. D, Art. 2 ¶ 2; see also 
Complaint, Ex. B and C.)  The Third Amendment “specifically makes no provision for Donald.”  
(Complaint, Ex. D., Art 2 ¶ 3.)   

Nevertheless, the Cotrustees may still determine that Donald may be a beneficiary of the Trust, 
i.e., making no provision for Donald does not prohibit a distribution to Donald.  Donald alleges 
that, because he is approximately 80 years old, and because the Third Amendment states that 
the Trust “is to be managed and maintained for no less than twenty (20) years” and that “[a]ll 
real properties owned by the Settlor are not to be sold,” that that, in effect, disinherits him from 
the Trust.  (Complaint, Ex. D., Art 2 ¶ 4.)  The Third Amendment, however, states “Properties 
may be rented but [sic] not to be sold until after the twenty (20) year period is complete.”  (Id.)  
Because the Cotrustees may determine that Donald may be a beneficiary of the Trust, and 
because the Cotrustees may make distributions of rents and other income from the Trust in the 
interim of the 20-year period instructing the Cotrustees not to sell the real properties, Donald 
may still inherit under the Trust.  Therefore, contrary to Donald’s allegations, he has not been 
effectively disinherited from his father’s Trust.   

Donald, however, had an expectation to receive the Decedent’s entire estate upon his death, 
including the real properties.  And for that reason, Donald has established the element of an 
expectancy of an inheritance to all of the Decedent’s assets, including the real properties. 

The disputed facts as stated in the Court’s analysis of the first, second, and third causes of 
action, supra, also apply to the fourth cause of action for IIEI.  Those disputed facts establish the 
remaining four elements of IIEI, on which there is a triable issue.  (Code Civ. Proc., § 473c, 
subd. (p)(2).)  

The Court, therefore, denies Mr. Umeda’s and Mr. Carrillo’s motions for summary adjudication 
on the fourth cause of action for intentional interference with expected inheritance.  
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FIFTH CAUSE OF ACTION: FINANCIAL ELDER ABUSE 

The Cotrustees each move for summary adjudication on the ground that Donald has not set 
forth evidence to establish elements of financial elder abuse.  (Code Civ. Proc., § 473c, subds. 
(o)(1), (p)(2).)   

A person commits financial abuse against an elder (a California resident at or over the age of 
65) when he assists in or does any of the following: takes, secretes, appropriates, obtains, or 
retains the elder’s property for a wrongful use, with intent to defraud, by undue influence as 
defined in Welfare and Institutions Code section 15610.70.  (Welf. & Inst. Code, § 15610.30, 
subds. (a)(1)–(3).)  “Taking” means the deprivation of any property right, whether prospective or 
actual.  (Bounds v. Superior Court (2014) 229 Cal.App.4th 468.)  A person may commit a taking 
by means of an agreement, donative transfer, or testamentary bequest.  (Welf. & Inst. Code, § 
15610.30, subd. (c).) 

Donald contends that Mr. Umeda and Mr. Carrillo committed financial elder abuse.  The 
Complaint does not state, and Donald does not clarify, whether his theory regards a cause of 
action for elder abuse against himself or elder abuse against the Decedent.  Either way, the 
cause of action lacks merit.  (Code Civ. Proc., § 473c, subd. (o)(1).) 

If Donald brought the cause of action for financial elder abuse that the Cotrustees allegedly 
committed upon the Decedent, then he is the improper party to do so and lacks standing.  (Welf. 
& Inst. Code, § 15657.3, subds. (c)–(d).)   

If Donald brought the cause of action for financial elder abuse that the Cotrustees allegedly 
committed upon himself, then he has failed to show evidence supporting a triable claim of 
material fact.  Donald has failed to show that he can establish the elements of an actual or 
prospective taking (or secretion, appropriation, obtaining, or retaining of the Decedent’s assets) 
for a wrongful use and intent to defraud.  (Code Civ. Proc., § 473c, subds. (o)(1), (p)(2).)   

Thus far, there is no evidence that the Cotrustees have not been holding the assets of the Trust 
in their fiduciary capacities.  Donald has thus failed to establish facts to support this cause of 
action.   

Further, as to any prospective taking, not only may the Cotrustees not name themselves as 
beneficiaries of the Trust, but the Decedent explicitly authorized the Cotrustees to discretionarily 
determine the beneficiaries of the Trust for distributions, parallel to the language of Probate 
Code section 15205.  (Complaint, Ex. A, Exhibit 1 ¶¶ 25, 28, Ex. D, Art. 2.)  (See also, Minute 
Order, May 8, 2019, MSP17-00407 [The Probate Court (Department 14, Honorable J. Sugiyama 
presiding) made three key findings in the sister probate proceeding for reformation of the Trust: 
(1) There was no ambiguity in the Trust; (2) The successor Cotrustees cannot appoint 
themselves as beneficiaries; and (3) Because there is no ambiguity in the Trust, there is nothing 
to reform.].)   

Although there had been a question of a missing check in the amount of approximately 
$300,000 to $380,000 related to the Decedent’s real properties that Mr. Carrillo managed, it 
appears, based on testimony, that that issue was resolved.  (See Decl. Maslowski, Ex. N [Depo. 
Carrillo, pp. 43-45]; see also Decl. DeMartini, Ex. A [Depo. Donald, pp. 60-61].)  There is no 
evidence that either Mr. Umeda or Mr. Carrillo, has made any transfer of assets to themselves 
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or others or that any of Decedent’s assets are missing from the Trust estate.  (See Decl. 
DeMartini, Ex. E [Depo. Umeda, p. 50].)   

Therefore, no evidence or testimony shows that the Cotrustees distributed or otherwise took any 
assets for themselves or others, albeit away from Donald or the Decedent. 

The Court, therefore, grants Mr. Umeda’s and Mr. Carrillo’s motions for summary adjudication 
on the fifth cause of action for financial elder abuse.  

SIXTH CAUSE OF ACTION: TO OVERTURN A PROHIBITED TRANSACTION  

Donald contends that Mr. Umeda and Mr. Carrillo, in effect, received a donative transfer through 
the general power of appointment stated in the Third Amendment to the Trust, specifically, 
pursuant to Probate Code section 21380.  Mr. Umeda moves for summary adjudication on the 
ground that Donald has failed to show evidence of a triable issue of material fact as to such a 
prohibited transaction. 

The analysis as stated in the fourth and fifth causes of action, supra, also apply to this sixth 
cause of action.  Because the power of appointment conferred upon the Cotrustees a 
discretionary fiduciary power to name beneficiaries other than themselves, and because the 
Cotrustees have not made any transfers or distributions of Trust assets, Donald has not shown 
that there is a triable issue of material fact of a donative transfer. 

The Court, therefore, grants Mr. Umeda’s and Mr. Carrillo’s motions for summary adjudication 
on the sixth cause of action to overturn a prohibited transaction.  

OBJECTIONS TO EVIDENCE 

Both sides made several evidentiary objections. The Court need only rule on those objections 
that it deems material to its disposition of this motion.  (See Code Civ. Proc., § 437c, subd. (q).)  

Neither the Cotrustees’ nor Donald’s objections are formatted correctly.  The objections thus 
violate Rule of Court 3.1354, subdivision (b).  The Court, therefore, need not undertake to rule 
on such objections as stated. 

Moreover, Donald has filed objections to the Cotrustees’ Separate Statements of Material Facts, 
but not to distinct evidence in support of those facts.  The Court, therefore, may not rule on the 
objections because they are not directed to any particular piece of evidence.   

REQUESTS FOR JUDICIAL NOTICE 

The Court grants Mr. Umeda’s and Mr. Carrillo’s requests for the Court to take judicial notice of 
all court records in the instant case and in the probate proceeding (MSP17-00407).  (See Evid. 
Code, §§ 452, subd. (d)(1), 453.)  Consequently, the Court grants Donald’s request for the Court 
to take judicial notice of certain pleadings that he filed in both proceedings, inter alia, Donald’s 
his memorandum of points and authorities that he had filed in support of his now-withdrawn 
motion for summary judgment filed on August 3, 2018, in this action; and Donald’s opposition to 
the petition to reform the trust filed September 25, 2018, in the probate proceeding. 
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 2.  TIME:  9:00   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS. MARK UMEDA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY LUIS A. CARRILLO 
* TENTATIVE RULING: * 
 
 See line 1. 

  

 3.  TIME:  9:00   CASE#: MSC17-02461 
CASE NAME: EATON VS. BNSF RAILWAY COMPANY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY BNSF RAILWAY COMPANY 
* TENTATIVE RULING: * 
 
Motion continued to 10/16/19 at 9:00 am per ex parte brought 10/1/19.  
 

  

 4.  TIME:  9:00   CASE#: MSC18-00525 
CASE NAME: FONG VS. TRAFFIC DATA SERVICE 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY EMORY FONG M.D. 
* TENTATIVE RULING: * 
 
Granted.  Plaintiff shall file and serve the amended complaint by October 21, 2019. 

Plaintiff alleges that he was injured while participating in an AIDS/LifeCycle bike ride, when he 

ran over rubber pneumatic tubes that were placed across a bike lane in order to perform a 

vehicle traffic count.  He alleged that defendant Traffic Data Services LLC and/or Traffic Data 

Service CA, LLC (TDS) – which installed the tubes – was acting as the agent of the State of 

California and/or the California Department of Transportation (the State).  Claiming facts 

adduced in discovery did not support agency, and having dismissed the State, plaintiff now 

seeks to amend out the agency allegations. 

TDS opposes the motion because it seeks to benefit under an indemnity agreement and waiver 

which plaintiff executed in order to participate in the ride.  (See Decl. of T. Andrews Davies, Exh. 

5.)  That agreement waived claims against and indemnified a variety of public entities, including 

the State, as well as their employees and agents.  TDS argues that plaintiff’s earlier agency 

pleading was a binding judicial admission, and the proposed amendment is a sham designed to 

avoid the indemnity agreement. 
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On the first point, TDS is incorrect.  “[N]ot every factual allegation in a complaint automatically 

constitutes a judicial admission. ... Rather, a judicial admission is ordinarily a factual allegation 

by one party that is admitted by the opposing party.”  (Barsegian v. Kessler & Kessler (2013) 

215 Cal.App.4th 446, 452, emphasis in original.)  But agency is not a “fact” that binds a plaintiff 

who pleads it; an agency determination is a “complex and difficult task” on which a conclusion 

requires evidence.  (Avalon Painting Co. v. Alert Lumber Co. (1965) 234 Cal.App.2d 178, 184; 

see also Weil & Brown, Cal. Prac. Guide: Civ. Pro. Before Trial, ¶ 6:248 [rule against pleading 

inconsistent facts does not apply to legal conclusions “such as whether the parties had an 

agency relationship”].)  

As to the “sham pleading” claim, an amendment removing agency allegations “is not a situation 

in which the omission … of an original allegation carries with it the onus of untruthfulness.”   

(Avalon, supra at 184.)  Whether plaintiff alleges agency or not, TDS may still defend by arguing 

it was an agent and therefore protected under the waiver and indemnity agreement. 

  

 5.  TIME:  9:00   CASE#: MSC18-01511 
CASE NAME: CASTRO VS. CHAVIS REVOCABLE TRUST 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY OSCAR CASTRO 
* TENTATIVE RULING: * 
 
Plaintiff’s counsel to appear. The court cannot grant the motion to be relieved until counsel has 
complied with the service requirements under the form declaration sections 3a and 3b. The 
court understands that counsel has mailed the motion to the plaintiff but no information is 
provided about whether that address remains viable. 

  

 6.  TIME:  9:00   CASE#: MSC18-02005 
CASE NAME: PERFORMANCE CONTRACTING  VS.  LUIS DE LEON 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 
Plaintiff PCI’s unopposed request for a preliminary injunction against defendant Rudy Guzman, 
individually and dba Allstate Scaffolding, is granted. The court will modify and sign the order 
submitted with the application. 
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 7.  TIME:  9:00   CASE#: MSC18-02117 
CASE NAME: RIVERA VS. REDDITT 
HEARING ON MOTION TO CONTEST DEFENDANTS’ APPLICATION RE GOOD FAITH 
SETTLEMENT  /  FILED BY KEITH KAUFENBERG 
* TENTATIVE RULING: * 
 

Defendant Keith Kaufenberg’s motion to contest good faith settlement is continued to 

November 6, 2019 at 9:00 a.m. in Department 21 for further briefing.  

Based on the evidence currently before the Court, the Court cannot find that this 

settlement was in good faith. Settling defendants have settled with Plaintiff for their insurance 

policy limits. Depending on the defendants’ financial conditions, a settlement for insurance 

policy limits may be in good faith. (See, Schmid v. Superior Court (1988) 205 Cal.App.3d 1244 

[settling for insurance policy limits is in good faith where settling defendant has no other 

assets.]) Counsel for the settling defendants have represented the defendants do not have 

“financial means nor assets with which to personally contribute towards the settlement.” 

However, they offer no declaration or other evidence to support the statement of their counsel.   

Settling defendants may file and serve evidence of their financial condition and a 

supplemental brief by October 23, 2019. The supplemental brief shall be no more than 3 pages 

double spaced.  

Defendant Kaufenberg may then file and serve a supplemental brief in response and 

additional evidence, if necessary, by October 30, 2019. The supplemental brief shall be no more 

than 3 pages double spaced. 

  

 8.  TIME:  9:00   CASE#: MSC19-00177 
CASE NAME: GREENE  VS.  FAY 
HEARING ON MOTION FOR ORDER DISMISSING COMPLAINT WITH PREJUDICE 
FILED BY U.S. BANK NATIONAL ASSOCIATION 
* TENTATIVE RULING: * 
 
Defendants unopposed motion to dismiss the complaint with prejudice is granted pursuant to 
CCP 581(f)(2). Plaintiff was ordered to file an amended complaint following a demurrer no later 
than August 2, 2019, and has failed to do so. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   10/09/19 

 
 

- 12 - 

 9.  TIME:  9:00   CASE#: MSC19-00335 
CASE NAME: NADER EGHTESAD VS. MICHAEL BLEEKER 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL 
FILED BY NADER EGHTESAD 
* TENTATIVE RULING: * 
 
The motion is moot as both plaintiffs have signed substitutions of counsel. 

  

10.  TIME:  9:00   CASE#: MSC19-00717 
CASE NAME: WEST HEALTH  VS.  CALIRISH ENTERPRISES 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY CALIRISH ENTERPRISES, INC., et al. 
* TENTATIVE RULING: * 
 
Denied.  The Court does not entirely understand the need for this motion since “DBA”s are not 

separate legal entities and granting the motion would not excise the separately-named 

principals from the complaint.  (See Pinkerton's, Inc. v. Superior Court (1996) 49 Cal.App.4th 

1342, 1348.)  Nonetheless, in order to grant it as it is pled, the Court would have to accept the 

unsupported factual assertion that the “DBA” defendants are, in fact, entities wholly unrelated to 

plaintiff’s claims.  That would not be appropriate on a motion to strike even if it were presented 

with evidentiary support – and here it is not.  (Code Civ. Proc. §437 [grounds for motion to strike 

must appear on face of pleading or in matters subject to judicial notice].)    

 

  

11.  TIME:  9:00   CASE#: MSC19-01301 
CASE NAME: ANDRADA VS. PRIMUS 
HEARING ON MOTION TO STRIKE 
FILED BY MICHAEL J. PRIMUS 
* TENTATIVE RULING: * 
 
Moot. See Line 13.  
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12.  TIME:  9:00   CASE#: MSC19-01301 
CASE NAME: ANDRADA VS. PRIMUS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MICHAEL A. NISPEROS JR., et al. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant State Bar of California 

(“State Bar”) and Defendant Michael A. Nisperos, Jr. (“Nisperos”) (collectively, “Defendants”). 

The Demurrer relates to the Complaint filed by Zosima Susie A. Andrada (“Plaintiff” or 

“Andrada”). Plaintiff is in pro per. The Complaint pleads causes of action for (1) professional 

negligence and (2) fraud of false pretenses, deceptions, and conspiracies. 

Defendants demur on the grounds that (1) there is no allegation of an attorney-client relationship 

between Nisperos or the State Bar and Plaintiff (and as a consequence Nisperos and the State 

Bar did not owe her a duty of care); (2) Plaintiff’s professional negligence claim against the State 

Bar is barred as a matter of law for failure to comply with the Government Claims Act; (3) her 

claim for fraud against Defendants Nisperos and the State Bar lack specificity; and (4) Plaintiff’s 

fraud claim against the State Bar is barred as a matter of law for failure to comply with the 

Government Claims Act. 

For the following reasons, Defendants’ Demurrer is sustained, with one opportunity to amend. 

Factual Background 

Plaintiff alleges that she lost her residence during a Chapter 13 Bankruptcy proceeding on 

October 31, 1993. Complaint at 3:43-45. She alleges that this loss was the direct result of 

Defendant Michael J. Primus’ professional negligence. Id. at 3:49-50. Plaintiff further alleges 

that Defendant Primus may be in disguise as her deceased ex-husband Henry M. Limon. Id. at 

3:56-57.  

Plaintiff further alleges that the State Bar of California negligently issued Defendant Primus a 

license to practice law in the state of California. Complaint at 4:67-69. She further alleges that 

the State Bar “failed and refused to discipline defendant Primus when I filed a complaint against 

Primus employer in or around the year 1992 and 1993 in case # 96-O-01029.” Id. at 4:70-71. 

She further alleges that “defendant Nisperos may have played a major role in the questionable 

educational credentials of defendant Primus aka Henry M. Limon, in submitting his application to 

obtain attorney license in State Bar of California.” Id. at 4:76-78. 

Plaintiff alleges in her Complaint that she recently discovered that Defendant Primus resembles 

her ex-husband Henry M. Limon (Complaint at 8:168-169); she alleges that the photo she 

encountered was posted on March 5, 2013 (although the date she encountered the photo is 

unclear from the Complaint). Id. at 8:189-191. Plaintiff alleges that her husband’s death on July 

10, 2006 was suspicious and that he is the same person as Defendant Primus. Id. at 9:194-198. 

Analysis 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   10/09/19 

 
 

- 14 - 

 Government Claim 

As a threshold issue, the State Bar Defendant argues that Plaintiff has failed to allege timely 

government claim submission, which is fatal to her Complaint. The Court agrees. 

Before suing a public entity, a plaintiff must present a timely written claim for damages to the 
entity. Government Code section 911.2 provides that “[a] claim relating to a cause of action for 
death or for injury to person … shall be presented as provided in Article 2 … not later than six 
months after the accrual of the cause of action.” Gov. Code § 911.2(a). Failure to allege facts 
demonstrating or excusing compliance with the claim presentation requirement subjects a 
complaint to general demurrer for failure to state a cause of action. State v. Superior Ct. (Bodde) 
(2004) 32 Cal.4th 1234, 1240-41, fn. 8. “Timely claim presentation is not merely a procedural 
requirement, but rather, a condition precedent to a plaintiff’s maintaining an action against a 
defendant, and thus, an element of the plaintiff’s cause of action.” K.J. v. Arcadia Unified School 
Dist. (2009) 172 Cal.App.4th 1229, 1238. Only after the public entity has acted upon, or is 
deemed to have rejected the claim, may the injured person bring a lawsuit alleging a cause of 
action in tort against the public entity. See Gov. Code §§ 912.4, 945.4; see also K.J., supra, 172 
Cal.App.4th at 1238. 

 
Plaintiff has not alleged that she complied with the claim presentation requirement or that she 

was excused from doing so.  

 Professional Negligence 

Defendants’ primary argument with respect to Plaintiff’s professional negligence claim is that 

Plaintiff has failed to allege an attorney client relationship with either Defendant Nisperos or the 

State Bar. 

“An attorney's duty to his or her client depends on the existence of an attorney-client 

relationship. If that relationship does not exist, the fiduciary duty to a client does not arise. 

Except for those situations where an attorney is appointed by the court, the attorney-client 

relationship is created by some form of contract, express or implied, formal or informal.” Nichols 

v. Keller (1993) 15 Cal.App.4th 1672, 1684 (citing Fox v. Pollack (1986) 181 Cal.App.3d 954, 

959).  

Plaintiff does not allege an attorney-client relationship with either Defendant Nisperos or the 

State Bar. Plaintiff’s claim for professional negligence is necessarily predicated on an attorney-

client relationship; as a consequence, she has failed to allege facts sufficient to state a cause of 

action for professional negligence against Defendant Nisperos and Defendant State Bar. 

 Fraud 

California Penal Code § 532 defines criminal fraud. The Court notes that there is no private right 

of action under this section. “[A] private right of action exists only if the language of the statute or 

its legislative history clearly indicates the Legislature intended to create such a right to sue for 

damages.” (Vikco Ins. Servs., Inc. v. Ohio Indemnity Co. (1999) 70 Cal. App. 4th 55, 62.) “If the 

Legislature intends to create a private cause of action, we generally assume it will do so 
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directly[,] . . . in clear, understandable, unmistakable terms.” (Id. at 62-63 [internal quotation 

marks and citations omitted].) 

As a consequence, the Court analyzes this cause of action under the civil elements of fraud, 
which are: (1) a misrepresentation (false representation, concealment, or nondisclosure); (2) 
knowledge of falsity (or scienter); (3) intent to defraud, i.e., to induce reliance; (4) justifiable 
reliance; and (5) resulting damage. Lazar v. Superior Court (1996) 12 Cal.4th 631, 638. “[F]raud 
must be pled specifically; general and conclusory allegations do not suffice.” Id. at 645. “The 
particularity requirement necessitates pleading facts which show how, when, where, to whom, 
and by what means the representations were tendered.” Hamilton v. Greenwich Investors XXVI, 
LLC (2011) 195 Cal.App.4th 1602, 1614 (internal quotations omitted). 

Defendant is correct that the complaint lacks the specificity required of a fraud cause of action. 

See Lazar, supra, 12 Cal.4th at 645. Plaintiff has failed to allege facts sufficient to state a cause 

of action for fraud against Defendants. 

  

13.  TIME:  9:00   CASE#: MSC19-01301 
CASE NAME: ANDRADA VS. PRIMUS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MICHAEL J. PRIMUS 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Michael J. Primus (“Defendant” or 

“Primus”). The Demurrer relates to the Complaint filed by Zosima Susie A. Andrada (“Plaintiff” or 

“Andrada”). Plaintiff is in pro per. The Complaint pleads causes of action for (1) professional 

negligence and (2) fraud of false pretenses, deceptions, and conspiracies. 

Defendant demurs on the grounds that (1) Plaintiff has failed to allege facts sufficient to state 

her causes of action; (2) Plaintiff’s claim for professional negligence is barred by the statute of 

limitations; and (3) Plaintiff’s fraud claim lacks specificity.  

For the following reasons, Defendant’s Demurrer is sustained, with one opportunity to amend. 

Factual Background 

Plaintiff alleges that she lost her residence during a Chapter 13 Bankruptcy proceeding on 

October 31, 1993. Complaint at 3:43-45. She alleges that this loss was the direct result of 

Defendant Michael J. Primus’ professional negligence. Id. at 3:49-50. Plaintiff further alleges 

that Defendant Primus may be in disguise as her deceased ex-husband Henry M. Limon. Id. at 

3:56-57.  

Plaintiff further alleges that the State Bar of California negligently issued Defendant Primus a 

license to practice law in the state of California. Complaint at 4:67-69. She further alleges that 

the State Bar “failed and refused to discipline defendant Primus when I filed a complaint against 

Primus employer in or around the year 1992 and 1993 in case # 96-O-01029.” Id. at 4:70-71. 

She further alleges that “defendant Nisperos may have played a major role in the questionable 
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educational credentials of defendant Primus aka Henry M. Limon, in submitting his application to 

obtain attorney license in State Bar of California.” Id. at 4:76-78. 

Plaintiff alleges in her Complaint that she recently discovered that Defendant Primus resembles 

her ex-husband Henry M. Limon (Complaint at 8:168-169); she alleges that the photo she 

encountered was posted on March 5, 2013 (although the date she encountered the photo is 

unclear from the Complaint). Id. at 8:189-191. Plaintiff alleges that her husband’s death on July 

10, 2006 was suspicious and that he is the same person as Defendant Primus. Id. at 9:194-198. 

Analysis 

 Professional Negligence 

Defendant demurs to this claim on the grounds that Plaintiff’s allegation of professional 

misconduct took place in 1993 and are well outside the professional misconduct statute of 

limitations.  

Pursuant to Code of Civil Procedure § 340.6 “[a]n action against an attorney for a wrongful act 

or omission, other than for actual fraud, arising in the performance of professional services shall 

be commenced within one year after the plaintiff discovers, or through the use of reasonable 

diligence should have discovered, the facts constituting the wrongful act or omission, or four 

years from the date of the wrongful act or omission, whichever occurs first.” The one-year 

limitations period for attorney professional misconduct applies to Plaintiff’s claim for professional 

negligence. 

The Complaint discloses on its face that her cause of action for professional negligence accrued 

in October, 1993 (Complaint at 3:43-45) or at least sometime in 1992 and 1993 when Plaintiff 

filed a State Bar complaint against Defendant Primus’ employer. Id. at 4:70-71. As a 

consequence, it would appear to be barred by the one-year statute of limitations for attorney 

professional misconduct. Even assuming arguendo that Plaintiff’s professional misconduct claim 

was based on fraud, this cause of action would also appear to be barred by the three-year 

statute of limitations under Code of Civil Procedure § 338(d) given Plaintiff filed the instant 

Complaint on June 28, 2019. 

Plaintiff has failed to allege facts sufficient to state a cause of action for professional 

misconduct. 

 Fraud 

California Penal Code § 532 defines criminal fraud. The Court notes that there is no private right 

of action under this section. “[A] private right of action exists only if the language of the statute or 

its legislative history clearly indicates the Legislature intended to create such a right to sue for 

damages.” (Vikco Ins. Servs., Inc. v. Ohio Indemnity Co. (1999) 70 Cal. App. 4th 55, 62.) “If the 

Legislature intends to create a private cause of action, we generally assume it will do so 

directly[,] . . . in clear, understandable, unmistakable terms.” (Id. at 62-63 [internal quotation 

marks and citations omitted].) 

As a consequence, the Court analyzes this cause of action under the civil elements of fraud, 
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which are: (1) a misrepresentation (false representation, concealment, or nondisclosure); (2) 
knowledge of falsity (or scienter); (3) intent to defraud, i.e., to induce reliance; (4) justifiable 
reliance; and (5) resulting damage. Lazar v. Superior Court (1996) 12 Cal.4th 631, 638. “[F]raud 
must be pled specifically; general and conclusory allegations do not suffice.” Id. at 645. “The 
particularity requirement necessitates pleading facts which show how, when, where, to whom, 
and by what means the representations were tendered.” Hamilton v. Greenwich Investors XXVI, 
LLC (2011) 195 Cal.App.4th 1602, 1614 (internal quotations omitted). 

Defendant is correct that the complaint lacks the specificity required of a fraud cause of action. 

See Lazar, supra, 12 Cal.4th at 645. In addition to the statute of limitations problem previously 

discussed, Plaintiff has failed to allege facts sufficient to state a cause of action for fraud. 

 

  

14.  TIME:  9:00   CASE#: MSC19-01537 
CASE NAME: URBANE RECOVERY VS. KRAUSS 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY URBANE RECOVERY, LLC 
* TENTATIVE RULING: * 
 
Unopposed application for right to attach order is granted. Unopposed request for judicial notice 
is granted. The amount to be attached is $262,516.65. This is less than requested because no 
reply or appearance was required. The court will sign orders after hearing that reflect the 
attachment amount is owed jointly and severally by the defendants. The court will require 
plaintiff to post an undertaking in the amount of $1,000. 

  

15.  TIME:  9:00   CASE#: MSC19-01537 
CASE NAME: URBANE RECOVERY VS. KRAUSS 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY URBANE RECOVERY, LLC 
* TENTATIVE RULING: * 
 
See Line 14.  

  

16.  TIME:  9:00   CASE#: MSN19-1381 
CASE NAME: VERNON CAPITAL  VS.  GIVV, INC. 
HEARING ON MOTION TO VACATE SISTER STATE JUDGMENT 
FILED BY GIVV, INC., et al. 
* TENTATIVE RULING: * 
 
Hearing continued to 11/6/19 at 9:00 am per stipulation filed. 
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17.  TIME:  9:00   CASE#: MSN19-1676 
CASE NAME: PETITION TO APPROVE MINORS COMPROMISE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is approved. The Court will sign the order provided. 

 

 


